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place. The whole proceedings were in fieri when the petition for 
removal was presented to the Circuit Court. I am therefore of 
the opinion that the petition was presented before the final hearing 
or trial of the cause. 

The motion of plaintiff is granted. 



Superior Court of Massachusetts. Worcester. 

GEORGE W. SAWYER v. UNITED STATES CASUALTY COMPANY. 

The words " totally disabled from the prosecution of his usual employment," in 
an accident insurance policy, mean wholly disabled from doing substantially all kinds 
of his accustomed labor, to some extent. A disability that prevents his doing as 
much in a day's work as before is not total, but one that entirely prevents his 
doing certain portions of his accustomed work is total, though there are other por- 
tions that he is able to do. 

This was an action upon a policy of insurance against injury 
by accident, containing the following clause : — " If the said assured 
shall sustain any personal injury which shall not be fatal, but 
which shall absolutely and totally disable him from the prosecu- 
tion of his usual employment, then, on satisfactory proof of such 
injury, compensation shall be paid him at the rate of ten dollars 
per week so long as he shall be totally disabled as aforesaid in 
consequence of such injury ; provided, however, that, for any 
single accident, such compensation shall not be extended over a 
period exceeding twenty-six weeks." 

The plaintiff claimed compensation for the full period, and the 
defendants denied his right to recover at all. 

The plaintiff, who was a farmer, was in his barn unloading his 
wagon of corn in the stalk, and hanging the corn upon the beams. 
He was standing about fourteen feet from the floor upon a plank, 
which rested on the rounds of two ladders leaning against the hay 
piled in bays on each side of the barn floor. While reaching up 
to arrange the corn, one of the ladders slipped on the hay, and 
the plaintiff fell to the barn floor, striking his back against the 
corner of the wagon. For some days he suffered great pain, 
being confined to his bed for three days and to the house for 
about a week, and was unable to do any work for about a month, 
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though he could ride without inconvenience in an easy carriage. 
He then and constantly afterwards tried to do what he could of 
the farm work. He could milk a little and do some light work 
in the barn, but could not at any time that winter carry a pail of 
milk into the house ; nor water nor take care of his cattle. He 
testified against the objection of the defendants, that after the 
twenty-six weeks had expired on March 6th 1868, he was unable 
to hold the plough or to mow for more than half an hour, and 
could not pitch hay, though he could rake a little. He could 
however drive a horse and do slowly and with difficulty light work 
which did not require lifting. From the time of his accident until 
the beginning of March, 1868, he kept an extra man, chiefly to 
do work about the house and barn which he testified he previously 
did himself and would otherwise have done himself. In the last 
part of November he, on one occasion, in the absence of his hired 
man, helped his boy to load a small horse wagon with light boards, 
but was obliged to sit down to rest once or twice during the load- 
ing, and to take nearly three hours in doing one hour's work. 
During January, he two or three times sat for an hour or two on 
a horse sled and drove a pair of horses breaking out roads, but 
all the work he did caused him pain, and, though before his acci- 
dent he was accustomed to work hard and all day long with his 
men, he could not, for a period considerably longer than twenty- 
six weeks after the injury, do half-a-day's work at any time. 

Udwin H. Abbott, for plaintiff, cited Hooper v. The Accidental 
Death Insurance Company, 5 Hurl, and Norm. 545, and asked 
the court to rule that if the plaintiff was wholly disabled from 
prosecuting his usual employment as he usually prosecuted it, and 
was wholly incapable of doing what he usually did before he was 
hurt, then he was absolutely and totally disabled, within the 
meaning of this policy, from the prosecution of his usual employ- 
ment, and was entitled to recover compensation for the period 
during which he continued to be so disabled ; and that whether or 
not the plaintiff could do some small portion of his usual work, 
was immaterial and did not affect his right to compensation for 
the time during which he was wholly incapable of doing his ordi- 
nary and usual work as he usually did it. 

Thomas H. Russell, for defendant, asked the court to instruct 
the jury that if the plaintiff was able to go about his farm ; to 
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ride ; to superintend the work ; to buy and sell ; to drive a pair 
of horses in team breaking out roads in snow ; and was able to 
transact generally the business of his farm or mill (if those were 
his usual employments), then he was not totally and absolutely 
disabled within the meaning of the policy. 

Reed, J., declined to give either instruction in the terms 
prayed for, and charged the jury that, if the plaintiff has met 
with such an accident as is described in the policy, he is entitled 
to recover, at the rate agreed on in the policy, for such time as 
by reason of such accident he is rendered wholly unable to do his 
accustomed labor; that is, to do substantially all kinds of his 
accustomed labor to some extent. When you find on an examina- 
tion of the evidence that the plaintiff was able to do substantially 
all kinds of his accustomed work, though with less facility and to 
a less extent than before his injury, then his right to recover 
ceases. The mere fact that a man cannot do a whole day's work, 
or that by a day's work he cannot accomplish so much as before 
the accident, is not sufficient- to entitle him to recover, but he must 
satisfy you that for a time, by reason of his accident, he is 
deprived of the power to do to any extent substantially all the 
kinds of labor which constitute his usual employments. For such 
time he can recover, and no longer. 

For instance, if a farmer accustomed to perform all the kinds 
of labor usually done by farmers should meet with such an acci- 
dent, and the result should be that he was left able only to milk 
his cows, but unable to do the other usual farm work, while that 
state of things continued he would be entitled to recover. So in 
case of a merchant ; if his accident confined him to his house, 
although he might thus be able to make out his bills or post his 
books, yet, if he were unable to do the other work ordinarily done 
by merchants of his class, and such work as he was accustomed 
before to do, for such time he would be entitled to recover. 

The phrase substantially all kinds of labor has been used in 
these instructions. By that such a case as this is intended to be 
covered : If you find that at a certain time the plaintiff was able 
to do all such work to some extent as he ordinarily was accus- 
tomed to do, then his right to recover ceases, although you may 
find he was still unable to perform some kinds of extraordinary 
labor which before the accident he sometimes did. 
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Thus, suppose a man occasionally did such a piece of work as 
digging a well or laying a stone wall, this not being his usual 
business ; when you find that he could to some extent do all the 
usual work to which he was accustomed, his right to recover 
ceases, although you may find him unable to dig a well or lay a 
wall. 

The jury found for the plaintiff. 



NOTES OF RECENT BANKRUPTCY DECISIONS. 1 

I. Jurisdiction. 

Where there is no conflict of jurisdiction between the officers of the 
state courts and Court of Bankruptcy, the latter will not interfere with 
its summary process to prevent such conflict : Re Davidson, East. Dist. 
N. Y., 2 B. R. 49. 

District of Bankrupt's carrying on Business. — Where a bankrupt had 
been a member of a manufacturing firm in New Jersey, which failed 
and stopped business, and while continuing to reside in New Jersey, had 
an office in New York, where he received and wrote letters, and was 
settling up the business of the firm : Held, that he was not carrying on 
business in New York within the meaning of the statute, and discharge 
must be refused for want of jurisdiction : Re Little, So. Dist. N. Y., 2 
B. R. 97. 

Injunction to stay Proceedings in another Court. — A District Court 
has no power to grant an injunction to stay proceedings in another court 
by reason of bankruptcy proceedings pending in another state and before 
another court. Such power belongs to the court in which the proceed- 
ings are pending: In re Richardson and Richardson, So. Dist. N. Y, 
2 B. R. 74. 

Discharge of Bankrupt from Arrest on Process from State Court. — 
A judgment-creditor proved the debt in bankruptcy, which was shown 
by the record of proceedings in the state courts to have been created in 
fraud. The District Court refused to discharge the bankrupt from 
arrest and bail, and refused to direct satisfaction of the judgment. 
Petition to have decision of the District Court reviewed denied with 
costs : Re Robinson, So. Dist. N. Y. 2 B. R. 108. 

Bankrupt — Breach of Trust — Liability to Arrest. — A bankrupt is 
not liable to arrest, pending proceedings in bankruptcy, upon a claim 
that would be discharged by an adjudication of bankruptcy. Where 
goods were sent to bankrupt to be sold on commission, and bankrupt, 
after selling, refused to account, held, that the debt being created by 

1 We are indebted for these notes to the Bankrupt Register.— Eds. Am. Law 
Beg. 



